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ompeting for business from
C Commonwealth of Virginia agencies
can be a time-consuming and challenging
process. Potential contractors must closely
follow lengthy solicitations to ensure strict
compliance while working feverishly to
develop the lowest possible competitive
price. Given the need to get the best
quotes from subcontractors, the contractor
the last possible
moment to finalize its price. Once the bid

often works until

or offer is submitted, however, the work
is not done. If the competition is a nego-
tiated procurement, there may be further
negotiations or discussions with agency
personnel and the submission of a best
and final offer.

Once the agency announces award, there
is a short limitation period in which to take
action. For the unsuccessful offerors—
unlike in the commercial marketplace—
there is an opportunity to file a bid protest
to challenge the agency procurement
action. By this time, the contractor’s bid
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personnel are tired of the old procurement
and working intensively on new business
opportunities. Yet there is no rest for the
weary. If the award appears arbitrary or
otherwise in violation of law, the contrac-
tor must act quickly to preserve its rights.

A bid protest is a challenge to a public
agency’s
unique to public procurements. The law
of commercial contracts does not provide

procurement action and is

a basis for a seller to challenge a private
buyer’s decision to choose another sup-
plier.l In contrast, Virginia state agencies
Public

is a

are subject to the Virginia
Procurement Act (VPPA).2 There
strong public interest in ensuring confi-
dence in the integrity of the procurement
process.3 Accordingly, Virginia grants
administrative and judicial bid protest
remedies to prospective contractors.4

Time Is Running
If a contractor believes the award of a
Virginia public contract is arbitrary or oth-
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erwise in violation of law, the contractor
must submit its protest to the contracting
agency within ten days of the award or an
announcement of a decision to award—
whichever occurs first.5 There is an excep-
tion when documents are produced by the
agency for public review. Generally, the
ten days will run from the date of produc-
tion of public records.6 However, the need
to file before award to obtain a stay must
also be considered and may shrink the
ten-day window.

All public records relating to the procure-
ment are available for inspection by the
contractor in accordance with the Virginia
Freedom of Information Act (FOIA), sub-
ject to limited exceptions.” A competitive
negotiation offeror, upon request, shall be
afforded the opportunity to inspect pro-
posal records within a reasonable time—
after the evaluation and negotiations of
proposals are completed but prior to
award—except in the event that the con-
tracting agency decides not to accept any
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of the proposals and to reopen competi-
tion. A competitive sealed-bid bidder has
the same rights after the opening of all
bids but before award. The general public
is entitled to inspect the same documents
only after award of the contract.8

The Virginia FOIA limits disclosure. Cost
estimates relating to a proposed procure-
ment prepared by or for a contracting
agency shall not be open to inspection.9
Also, trade secrets and proprietary infor-
mation are protected so long as the entity
submitting such information declares pro-
tection before its submission.10

Contractors must be vigilant. The starting
point for the protest period depends in
part on information available under
Virginia’s FOIA. The ten-day clock begins
from the moment the records are avail-
able for inspection. If the documents that
give rise to a protest are produced well
before award, the contractor may not be
able to wait until ten days after award to
file its protest.

‘What Went Wrong:

Typical Substantive Protest Issues
Typical substantive protest grounds include
failure to follow the solicitation evaluation
criteria, failure to document the source
selection decision and other critical determi-
nations, improper cost/technical trade-offs,
improper exclusion from the competitive
range, lack of meaningful discussions, errors
in the cost evaluation; improper disclosure
of competitive information and unmitigated
conflicts of interest.11

For sealed bid procurements, a frequent
protest issue is bid responsiveness. The
Virginia Code defines “responsive bidder”
as “a person who submitted a bid that con-
forms in all material respects to the invita-
tion to bid.”12 A bid may be responsive
notwithstanding a minor informality. A
minor informality is “a minor defect or
variation of a bid or proposal from the
exact requirements of the Invitation to Bid
or the Request for Proposal, which does
not affect the price, quality or delivery
schedule for the goods, services or con-
struction being procured.” 13
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Responsiveness is sometimes confused
with responsibility. A responsible bidder or
offeror is defined as a person who has the
capability, in all respects, to perform fully
the contract requirements and the moral
and business integrity and reliability that
will assure good faith performance, and,
where required, has been prequalified.14

Under the VPPA, a protester may not
protest another offeror’s responsibility.15
This is in sharp contrast to the federal pro-
curement system which permits protests
regarding an offeror’s responsibility to the
Court of Federal Claims or Government
Accountability Office, under limited cir-
cumstances.16

The VPPA provides a separate procedure
for an offeror to challenge any adverse
finding as to its own responsibility.17 As
with other areas of protest, an offeror must
challenge a finding of nonresponsibility
within ten days of notice.18
Is There a Remedy?:
Avoiding a Pyrrhic Victory

In the event of a timely protest or the filing
of a timely legal action before award, no
further action to award the contract shall
be taken unless there is a written determi-
nation that proceeding without delay is

necessary to protect the public interest.

In a bid protest proceeding under the
VPPA, the court may set aside agency pro-

Contractors must be

vigilant. The starting

point for the protest
period depends in part
on information available

under Virginia's FOIA.

curement action that is arbitrary or capri-
cious, or in violation of state law or the
terms of the solicitation.19 Virginia law
gives the circuit court the power to award
injunctive relief in a bid protest case.20

If the agency determines before award
that the decision to award is arbitrary, then
the sole relief shall be a finding to that
effect and the cancelling of the proposed
award.2l If the agency determination is
made after award but before performance,
then the contract may be enjoined by the
agency.22 Finally, if the award is made and
performance begins, the contracting
agency may declare the contract void
upon a finding that this action is in the
best interest of the public.23 The prohibi-
tion against injunction after performance
has begun does not apply to a circuit
court’s exercise of equitable powers on
appeal of a protest decision.24

The great fear for a protester is that the
protest expense will result in a Pyrrhic vic-
tory if the pending award is not stayed. If
the contract or award is not stayed, the
agency may obtain the equipment or ser-
vices from the awardee and may then later
argue that, even if the protest is sustained,
the protester should not obtain equitable
relief since the contract has been substan-
tially performed. Because the bid protest
procedures do not permit a protester to
recover lost profits caused by an improper
award, the protester’s only effective rem-
edy is often award of the contract.
However, if the equipment or services are
purchased by the agency in the meantime,
this remedy may be unavailable.25

The problem is heightened when the
goods or services procured are not easily
reversed. For example, if the procurement
is for computer equipment, once the
equipment is installed, no court is likely to
order the agency to buy computers from
another bidder. Similarly, for a construc-
tion project, once the awardee has mobi-
lized and started work, a court may be
reluctant to act. On the other hand, if the
contract is long term with options, or the
contract is a service contract where it is
relatively easy to transition from one con-
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tractor to another, the absence of a stay
may not be dispositive.

Even where a stay is not mandatory, some
agencies will voluntarily agree to stay per-
formance of the contract during the
protest litigation—particularly if the court
will agree to expedite proceedings. Many
bid protests can be resolved quickly on
cross motions for judgment on the admin-
istrative record on an accelerated basis.
The key is apprising the court as early as
possible of the specific basis for a request
for expedited relief. Courts may consider a
bid protest on an accelerated schedule,
particularly where the parties reach agree-
ment on maintaining the stay pending
review, and there is an immediate upcom-
ing event that requires action. For exam-
ple, in a construction project, a
procurement for one part of the project
may have a ripple impact on other parts of
the project, and a delay due to a bid
protest that is not resolved quickly can
impact numerous other procurements or
even the entire project.

Where to File

The protest must be filed initially with the
procuring agency. After filing a protest, the
contracting agency has ten days to issue a
written decision stating the reasons for its
actions. The protester has ten days from
receipt of the written decision to challenge
the protest decision.26

If the protester is not satisfied with an
agency’s decision, it has two options
for appeal: administrative appeal or
judicial review. The administrative
appeal option is only available when
an agency establishes a procedure for
hearing protest appeals.27

Appeal Procedure
An administrative appeal provides a con-
tractor the opportunity to present perti-
nent information to a disinterested
person or panel.28 The disinterested per-
son or panel cannot be an employee of
the agency.29

The appeal authority must issue a written
decision containing findings of fact. These
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Filing a protest is
time-consuming,
disruptive and

expensive.

findings can only be set aside by a court
when they are fraudulent, arbitrary or
capricious, or so grossly erroneous as to
imply bad faith.30 Unlike findings of fact,
any determination on an issue of law is
reviewable de novo by the appropriate
appellate court.31

Both the protester and the agency are
entitled to judicial review of the appeal
decision. Such action must be brought
within thirty days of receipt of the writ-
ten decision.32

Circuit Court Proceeding

The protester’s second option for appeal-
ing an adverse protest decision is filing in
the applicable circuit court.33 While a con-
tractor is not required to avail itself of the
administrative appeal procedure before fil-
ing in court, a protester that does utilize
these procedures is required to let the
administrative appeal run its course. Also,
despite any contrary contract language, a
contractor is entitled to proceed directly to
court without utilizing the contracting
agency’s appeal procedures.34

Risks of a Protest:
No Absolute Privilege
The Supreme Court of Virginia has ruled
that contractors do not have an absolute
privilege for statements made during
agency-level bid protests.35 In that case,
the awardee had sued the protester alleg-
ing conspiracy and tortiuous interference
arising from actions during the agency
protest process. The awardee ultimately
received substantial monetary damages.
This decision should ring alarm bells for

contractors considering bid protests to
fully investigate the factual basis for their
allegations before filing.36 Protesters could
be faced with an increased burden given
the short time limits applicable to protests.
The Court held that the absolute privilege
for statements made during a judicial pro-
ceeding does not apply to an agency-level
bid protest because bid protest proceed-
ings do not provide safeguards similar to
those inherent in a judicial proceeding.
Those safeguards include the power to
issue subpoenas, liability for perjury, and
the applicability of the rules of evidence.

Is There a Better Way?:

Avoiding Bid Protests
Filing a protest is time-consuming, disrup-
tive and expensive. If a contractor pursues
a protest unsuccessfully, the agency may
be less inclined to do business with the
contractor in the future. Even if the protest
is sustained, the protester will likely antag-
onize the agency and may not ultimately
receive award of the contract. Accordingly,
any contractor should exercise due care to
avoid the need for protests by ensuring
that its proposal or bids are submitted
timely are responsive to the solicitation,
and do not contain material ambiguities.

On the other hand, if the contractor dis-
covers that the agency has not dealt fairly
with the contractor, a protest may be the
only reasonable alternative. In some cases,
the agency may not be aware of the pro-
curement defect giving rise to the protest,
or senior agency officials may not agree
with decisions made by agency evaluators
or other procurement personnel. These
protests could be resolved through alter-
native dispute resolution, and result in a
contract award that would otherwise have
been lost.37 Many agency personnel
respect a protest brought in good faith.

In other cases, pursuing the protest may
be the only means to remedy a significant
procurement error or violation of law.
Preparing a proposal for a negotiated pro-
curement often involves substantial
expenditure of time and money by a con-
tractor. In light of that significant invest-

ment, a protest may be the only



reasonable means of protecting the con-
tractor’s interests.

The protest process is also time consum-
ing and disruptive to the agency. If a
protest is sustained, the agency may be
prevented from timely project completion.
Accordingly, the agency must exercise due
care to avoid successful protests by ensur-
ing that procurements are conducted in
accordance with legal requirements.38 The
agency must make sure that personnel
conducting the procurement follow the
solicitation evaluation criteria and award
provisions strictly. Protests are often sus-
tained where personnel do not follow the
published rules. While “men must turn
square corners when they deal with the
government,” “it is no less good morals
and good law that the government should
turn square corners in dealing with the
people . .. .”39 &2
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