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Jurisdiction

Maropakis: The Federal Circuit Imposes Forfeiture of Defenses to Government
Claims When Contractor Fails to Certify Them as Contractor Claims

By RicHarp C. JounsoN, STEPHEN D. KNIGHT, t is a time-honored maxim that the law abhors a for-
J S. P D. JoE S I feiture unless it is expressly required by the legisla-

OHN »>. FPACHTER, L. JOE SMITH ture.? Not so for the United States Court of Appeals
for the Federal Circuit, which has unapologetically
stripped a contractor of its defenses to a government
claim, and in effect entered a default judgment in favor
of the government, because the contractor did not cer-
tify its defenses as ‘“‘claims” under the Contract Dis-
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putes Act (CDA) (M. Maropakis Carpentry Inc. v.
United States, Fed. Cir., No. 2009-5024, 6/17/10).

The court in Maropakis imposed forfeiture of the
contractor’s defenses without explaining how a non-
monetary defense could even be considered a CDA
claim requiring certification, given the clear language
of the CDA that only monetary claims exceeding
$100,000 must be certified. The Contract Disputes Act
makes a clear distinction between contractor claims
and government claims. For contractor claims, the Act
states: “All claims by a contractor against the govern-
ment relating to a contract shall be in writing and shall
be submitted to the contracting officer for a decision.”
41 USC 605(a). A contractor claim that exceeds
$100,000 must be certified. 41 USC 605(c) (1).? For gov-
ernment claims the Act simply states: “All claims by the
government against a contractor relating to a contract
shall be the subject of a decision by the contracting of-
ficer.”

The Act does not mention contractor defenses to gov-
ernment claims, thus implying that contractors may
raise defenses to government claims responsively, in
the traditional manner. Indeed, apart from the decision
in Maropakis, there has been virtually no suggestion to
the contrary in the thirty-two year history of the Con-
tract Disputes Act, nor in the preceding Report of the
Commission on Government Procurement, which pro-
vided the impetus for the legislation.* The Act does not
equate contractor claims with contractor defenses to
government claims. Nor does the Act suggest any re-
quirement to certify a non-monetary claim; to the con-
trary, there is no requirement to certify even monetary
claims that do not exceed $100,000. Maropakis is the
latest in a series of decisions by the Federal Circuit in
the government contracts area that have subjected that
court to increasing criticism.®

The sad odyssey of M. Maropakis Carpentry, Inc. in-
volves confused contractor management, a blizzard of
assertions, retractions and re-assertions of contract re-
sponsibility, the draconian imposition of liquidated
damages, a puzzling and contradictory decision by the
Court of Federal Claims,® and an egregiously erroneous
government contract decision by the Federal Circuit.”
In this respect, the Maropakis decision is in serious
competition with the hyper-formalistic rulings of the
Federal Circuit in the 1980s that misinterpreted the cer-

3 “For claims of more than $100,000, the contractor shall
certify that the claim is made in good faith, that the supporting
data are accurate and complete to the best of his knowledge
and belief, that the amount requested accurately reflects the
contract adjustment for which the contractor believes the gov-
ernment is liable, and that the certifier is duly authorized to
certify the claim on behalf of the contractor.”

4 But see Elgin Builders v. United States, 10 Cl. Ct. 40
(1986).

5 See, e.g., Richard C. Johnson, Stephen D. Knight, John S.
Pachter & D. Joe Smith, Geren v. Tecom Inc.: The Federal Cir-
cuit Creates a New FAR Cost Principle, 4 Gov’t ConTrACT COSTS,
Pricing & AccountiNG Report, Issue 4 (2009); Karen L. Manos,
Estoppel Against the Government: What Does ‘Affirmative
Misconduct’ Have to do With It?, 1 Gov’t Contract Cosrts, Pric-
ING & AccounTING Reporrt, Issue 1 (2006); Stephen D. Knight,
Federal Circuit Costs Decisions Bode Ill for Contractors, 39
THE ProcUREMENT Lawyer, No. 2 (2004).

6 M. Maropakis Carpentry, Inc. v. United States, 84 Fed. Cl.
182 (2008).

7 M. Maropakis Carpentry, Inc. v. United States, 2010 U.S.
App. LEXIS 12376 (Fed. Cir. June 17, 2010).

tification requirement of the Contract Disputes Act as
jurisdictional. Those decisions, as Maropakis is bound
to do, generated substantial needless litigation that the
Act itself, in seeking expeditious resolution of govern-
ment contract disputes, was designed to avoid.® In both
Maropakis and the earlier cases on certification, the
court confused jurisdiction with substantive rights. In
Maropakis, however, the court went further and im-
posed a requirement to certify non-monetary defenses
to a government claim, a requirement that does not ex-
ist in the Contract Disputes Act.

The opinions in Maropakis in the COFC and Federal
Circuit involve misapplication of several previous deci-
sions. We begin with the contract dispute and its fate in
the COFC.

In April 1999, the Navy awarded Maropakis a con-
tract for repairs totaling $1.3 million on a building at the
Mechanicsburg Naval Inventory Control Point, with a
performance period of approximately nine months.
Maropakis completed the work to the Navy’s satisfac-
tion, but it took about twenty four months. The reasons
for the delay were many and complex.®

The long and convoluted correspondence between
Maropakis and the Navy over two years sets the stage
for the outcome in court. Here is a capsule overview:

®m July 2000: Maropakis letter requesting extensions
of time.

® November 2000: CO letter warning Maropakis of
the liquidated damages clause.\

® August 2001: Maropakis letter requesting exten-
sions of time.

B August 2001: CO letter disagreeing with the exten-
sion request.

® June 2002: CO letter - but not a final decision - as-
sessing liquidated damages and offsetting them against
the contract balance.®

m July 2002: Maropakis letter reiterating its request
for time extensions and asserting that it would contest
liquidated damages.

On December 20, 2002, the CO issued a final decision
assessing liquidated damages for 467 days at $650 per
day, a total of $303,550. This was offset against out-
standing contract payments of $244,305, leaving a bal-
ance of $59,514 owed by Maropakis to the Navy.!'!

8 United Sales v. Turner Constr., 827 F.2d 1554 (1987);
United States v. Johnson Controls 713 F.2d 1541 (1983); W.M.
Schlosser Co. v. United States, 705 F.2d 1336 (1983). Those de-
cisions continued to work their mischief until Congress in 1992
legislatively overruled them, making clear that defects in claim
certifications do not affect the jurisdiction of board of contract
appeals or the court. 41 USC 605(c) (6) (‘“The contracting offi-
cer shall have no obligation to render a final decision on any
claim of more than $100,000 that is not certified in accordance
with paragraph (1) if, within 60 days after receipt of the claim,
the contracting officer notifies the contractor in writing of the
reasons why any attempted certification was found to be defec-
tive. A defect in the certification of a claim shall not deprive a
court or an agency board of contract appeals of jurisdiction
over that claim. Prior to the entry of a final judgment by a court
or a decision by an agency board of contract appeals, the court
or agency board shall require a defective certification to be
corrected.”).

9 Maropakis, 84 Fed. CI. at 182-88. The COFC expended six
pages on the history of contract performance, a history that re-
flects little credit to either side.

107d. at 192-93.

" 1d. at 193.
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The COFC Lawsuit. In a complaint filed with the COFC
almost one year later,!? Maropakis claimed $244,036
for the outstanding contract balance, citing all of the de-
lays discussed in correspondence. Almost two years
later, Maropakis filed additional claims based on defec-
tive specifications, and added new allegations of gov-
ernment delay.'® Maropakis also sought remission of
the liquidated damages assessment. The government
counterclaimed for the unpaid $59,514 in liquidated
damages. Maropakis responded that it was not respon-
sible for the delay and alleged unnamed ‘“affirmative
defenses to the demand . .. .”'*

The parties filed cross motions for summary judg-
ment, and the government moved to dismiss all of Mar-
opakis’ claims for lack of jurisdiction. The govern-
ment’s summary judgment motion related only to the
liquidated damages counterclaim.'®

The COFC first addressed CDA jurisdiction of the al-
legations Maropakis raised in its initial and amended
complaints, and the court correctly summarized the ap-
plicable law.!® However, rather than focus on the lim-
ited number of written communications from Maropa-
kis that could have constituted CDA claims, the COFC
instead turned to the merits, discussed at length each of
Maropakis’ allegations of excusable delay and, with one
exception, effectively refuted them.'”

A summary of the ruling follows:

Window Specifications. The COFC held the govern-
ment was entitled to insist upon compliance with the
specifications even where they exceeded standards in
the industry.'®

Sequence of Performance. The Court stated ‘“there is
no evidence that Maropakis ever limited its request [for
an altered sequence] to only one portion of the roof.”

Asphalt Roofing Materials. The Court noted “the
plaintiff sought to perform contrary to the express
terms of the solicitation without any legal justification
. ... there is no dispute that Maropakis understood and
agreed to the Navy’s prohibition against the use of as-
phalt materials.”!®

Lead-Based Paint. The Court stated ‘“Maropakis
wanted to seize this opportunity to raise a number of its
other delay matters which were completely unrelated to
the abatement procedures. . . . [T]There is some question
as to when the windows could have been delivered were
it not for the stop work directive.”?°

The Court concluded that ‘““Maropakis never intended
to pursue its complaints at the contracting officer level
until confronted with the immediate threat of liability
[for liquidated damages].” 2! The Court then held that
in any event none of Maropakis’ communications rose
to the level of a CDA claim, and thus “with the excep-
tion of the liquidated damages issue, there is no juris-
diction over the plaintiff’s claims.”’??

12 [d. at 194.

13 1d.

M d.

15 1d.

16 Id. at 195-96.
171d. at 196-202.
18 1d. at 202.

19 Id. at 203.
201d. at 201 (emphasis in original).
21 1d. at 202.

22 1d. at 203.

If there were no properly presented CDA claims,
there would be no need to discuss those claims, leaving
the government’s imposition of liquidated damages as
the only issue before the court. Nevertheless, the COFC
proceeded to decide the issue of Maropakis’ asserted
obligation to certify its non-claims, and held that “the
plaintiff has not submitted a certified claim with respect
to its assignment of responsibility for delay ... .”%3
Since an assignment of responsibility for delay is not in
itself a money claim, the CDA does not require that it be
the subject of a certified claim. The Court overlooked
the plain terms of the CDA.

The COFC Decision on the Liquidated Damages Counter-
claim. The COFC concluded that it only had jurisdiction
over the government’s counterclaim for liquidated dam-
ages, noting that the government “has no objection, at
least not one based on jurisdictional grounds, to Mar-
opakis’ appeal of the Navy’s $303,550 assessment of lig-
uidated damages.”?* Accordingly, the court stated:
“The Navy’s demand for liquidated damages under the
contract — and the plaintiff’s objection to that demand -
resulted in a final decision by the contracting officer,
and is properly before us.”?®> However, the court’s treat-
ment of this issue is even more mystifying than its treat-
ment of jurisdiction.

First, a significant segment of the court’s opinion on
liquidated damages is included at the end but as part of
the jurisdictional discussion. The Court stated that, at
oral argument, the court had asked Maropakis’ counsel
to support its position that “the CDA claim require-
ments do not apply when those claims [sic] arise in the
context of a government claim for liquidated dam-
ages.”?® The Court attempted to distinguish Placeway
Construction v. United States®*”and Roxco Ltd v. United
States?®, cited by Maropakis, and concluded with the
astonishing statement that “any CDA requirements that
apply to the relief sought by Maropakis still apply re-
gardless of the fact that the same issues are subse-
quently raised in the context of a government counter-
claim.”?® In other words, issues that relate to non-
perfected CDA claims, whatever that means, may not
be asserted in defense of an affirmative government
claim.

The COFC did not elaborate on this remarkable as-
sertion but decided the issue on a different basis alto-
gether. First, however, the court misstated the law of
liquidated damages by suggesting that the only sub-
stantive defense to liquidated damages is “an approved
extension,”®® and that since Maropakis had not per-

23 Id. at 204. Maropakis would have been obligated only to
certify a money claim but not a claim for adjustment of the con-
tract completion date. See 41 U.S.C. § 605.

24 Maropakis, 84 Fed. Cl. at 205.

25 [d. at 206.

261d. at 204 .

27920 F.2d 903 (Fed. Cir. 1990).

28 77 Fed. Cl. 138 (2007). This article addresses these deci-
sions in a later section.

29 Maropakis, 84 Fed. Cl. at 205 (emphasis added).

301d. at 206. This statement is especially puzzling. If there
were an ‘approved extension,” the CO would not assess liqui-
dated damages. As we note later, there are numerous potential
defenses to the assessment of liquidated damages, including
all of those that Maropakis should have asserted.
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fected any CDA claim for an extension, ‘“Maropakis is
entitled to no such extension.”3!

Next, the court declined to consider Maropakis’ other
potential defenses, stating that Maropakis had raised
only one defense to the liquidated damages assessment
“that the damages imposed in this case constitute a
penalty.”3? In this regard, and despite its earlier state-
ment that Maropakis could not assert any defense that
was the subject of an unperfected CDA claim, the COFC
curiously stated: “Nor does the plaintiff rely on its ear-
lier unsuccessful attempts to persuade the Navy to ex-
tend the contract.”3 The Court then analyzed the “pen-
alty” defense and rejected it, concluding that Maropa-
kis “has not met its burden in opposing the defendant’s
summary judgment motion.” The Court then granted
judgment on the counterclaim.3*

The Federal Circuit Decision. In the Federal Circuit,
Maropakis asserted that its July 2002 letter was suffi-
cient to constitute a CDA claim. Maropakis further ar-
gued “‘that it was not required to comply with the juris-
dictional prerequisites of the CDA to assert its claim for
a time extension as a defense to the government’s coun-
terclaim for liquidated damages.””3?

The Court’s Decision on Maropakis’ Affirmative Claim.
The CAFC first addressed what it referred to as Mar-
opakis’ assertion that it had “submitted a valid claim for
time extensions” sufficient to create CDA jurisdiction.
The Court correctly recited the conditions necessary for
a valid CDA claim, concluding that Maropakis’ letter
was not a valid claim “because it did not provide the
Contracting Officer adequate notice of the total number
of days actually requested in its extension, it did not
state a sum certain, and it did not request a final deci-
sion.”3® However, the court erroneously added that
“Maropakis’s letter was not certified.” As noted above,
there was no requirement for certification, since the let-
ter was not a claim for a sum certain.?”

The Court’s Decision on the Government’s Liquidated
Damages Counterclaim. Here the court began by discuss-
ing Placeway Construction®® a principal decision relied
on by Maropakis in support of its position that it could
assert, as defenses to the liquidated damages claim, its
entitlement to time extensions, regardless of whether it
had previously presented such matters as CDA claims.
The Court noted that in Placeway it had not reached the
issue whether the Claims Court “had jurisdiction over
any of Placeway’s defenses.””?

311d.

321d.

33 1d.

341d. at 208.

35 M. Maropakis Carpentry, Inc. v. United States, No. 2009-
5024, 2010 U.S. App. LEXIS 12376, at *6 (Fed. Cir. June 17,
2010).

36 Id. at *13. The Court’s reference to “sum certain” is curi-
ous, since Maropakis never asserted that it had submitted a
money claim.

371d. at *14. Again, the court misread the CDA certification
requirement, which only applies to money claims in excess of
$100,000. 41 U.S.C. § 605(c) (1).

38920 F.2d 903 (Fed. Cir. 1983). We discuss Placeway be-
low, as well as Garrett v. Gen. Elec. Co., 987 F.2d 747 (Fed. Cir.
1983), cited by the dissent.

39 Maropakis, 2010 U.S. App. LEXIS at *16. The notion of
“jurisdiction over defenses” is a curious one.

The Court next stated its principal tenet — “even
when used as a defense to a government claim, a con-
tractor’s claim for contract modification must adhere to
the jurisdictional requirements of the CDA.”*° In sup-
port, the court cited Sun Eagle Corp. v. United States,*!
and Elgin Builders, Inc. v. United States.*> The court
concluded:

Maropakis does not point to any authority that provides an
exception to the CDA claim requirements when a contrac-
tor’s claim for contract modification is made in defense to a
government claim. And we see no reason to create such an
exception. Thus, we hold that a contractor seeking an ad-
justment of contract terms must meet the jurisdictional re-
quirements and procedural prerequisites of the CDA,

whether asserting the claim against the government as an
affirmative claim or as a defense to a government claim.*?

In closing, the court noted erroneously that “Maropa-
kis’s extension claim was the only defense asserted
against the government’s counterclaim . .. .”** As pre-
viously stated, the COFC had based its decision exclu-
sively on another defense, Maropakis’ assertion that the
liquidated damages constituted a “penalty”, and its fail-
ure to offer evidence in support of that defense. In fact,
the COFC explicitly stated that, in asserting its defense
against the liquidated damages, Maropakis did not
“rely on its earlier unsuccessful attempts to persuade
the Navy to extend the contract.”*®

Judge Newman’s Dissent. Judge Newman filed a com-
prehensive and powerful dissenting opinion. She first
noted that as a general rule of jurisprudence “[w]hen a
claim is within a tribunal’s jurisdiction . . . the tribunal
routinely has jurisdiction to consider defenses to the
claim” and that the CDA has “not negated” that rule in
any respect.*®

She then characterized the majority opinion as a “cu-
rious theory ... devoid of support”*” and discussed
Garrett v. General Electric,*® Placeway Construction,*®
and Sun Eagle Corp.?°, noting that “[p]recedent re-
spects the distinction between a claim and a defense.””®!
Judge Newman’s dissenting opinion concluded:

The issue here is not whether Maropakis perfected a mon-
etary claim of its own, but whether Maropakis is to be per-
mitted to defend against the government’s claim. No rule or
precedent holds that a contractor forfeits its right of de-
fense if it does not file its own claim. And the court is mis-
guided in its ruling that the government’s claim for dam-
ages cannot be defended against unless the contractor first
undertakes the formal procedures of contract modifica-
tion. . ..

The right to defend against an adverse claim is not a
matter of “‘jurisdiction,” nor of grace; it is a matter of
right. The denial of that right, argued by the govern-

40 1d. at *18.

4123 CL. Ct. 465 (1991).

4210 CI. Ct. 40 (1986). We discuss both decisions below.

43 Maropakis, 2010 U.S. App. LEXIS at *21. (emphasis
added).

4 1d. at #21, 22.

45 M. Maropakis Carpentry, Inc. v. United States, 84 Fed.
Cl. 182, 206 (2008).

46 Maropakis, 2010 U.S. App. LEXIS at *24-25.

471d. at * 25.

48 987 F.2d 747 (Fed. Cir. 1983).

49920 F.2d 903 (Fed. Cir. 1990).

5023 CI. Ct. 465 (1991).

51 Maropakis, 2010 U.S. App. LEXIS at *28.
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ment on a theory of “jurisdiction” . . . supported by this
court, is contrary to the purpose of the CDA, contrary
to precedent, and an affront to the principles upon
which these courts were founded.??

The Cases Cited by the Federal Circuit in Maropakis.
The decisions cited by both the majority and the dissent
in Maropakis present a fragmented and disordered
landscape.

Placeway Construction®® The contractor in Placeway
filed a number of claims but failed to certify any of
them. One claim, for $297,226, was for the balance of
the contract price, which the CO withheld and offset
against the government’s delay damages. Although this
claim, which became Count II in the appeal, was clearly
defective for lack of certification, the Circuit vacated
the Claims Court’s dismissal and remanded it “for fur-
ther proceedings” on the grounds that the setoff was a
government claim and the action of the government in
taking the setoff served the purpose of a CO’s final de-
cision on the government claim.’* In so doing, the court
overlooked that Count II was a defective affirmative
contractor claim for a sum certain, distinct and separate
from the government’s claim.

The majority in Maropakis correctly noted that
Placeway was silent as to defenses the contractor
would be able to assert on remand, although the opin-
ion suggested no limit on defenses. The dissent in Mar-
opakis was incorrect in positing a conflict with Place-
way as the issues were not the same. The dissent also
erroneously stated that the contractor in Placeway
“raised the defense that the government had caused
some of the delay.”®® There was no discussion in Place-
way as to any defenses the contractor might attempt to
raise on remand. Placeway, in short, casts no light on
the issue.

Garrett v. General Electric Co.?® Following delivery
of aircraft engines under numerous contracts stretching
back to 1977, the Navy revoked acceptance on grounds
of latent defects, and demanded that GE make correc-
tions at its expense. GE refused, and the CO issued a fi-
nal appealable decision directing the work. GE ap-
pealed to the ASBCA, which held in a divided Senior
Deciding Group decision that the CO’s directive consti-
tuted a government claim from which an appeal could
be taken.®” A divided panel of the Federal Circuit af-
firmed, holding that the Navy’s directive constituted a
non-monetary government claim cognizable under the
CDA.%®

Judge Newman’s dissent in Maropakis correctly cited
GE for the proposition that the contractor could appeal
the government claim directly, without the necessity of
filing a claim of its own.?® However, the court in GE was
not concerned with contractor defenses to a govern-

52 1d. at *29-30.

53920 F.2d 903 (Fed. Cir. 1990).

54 Id. at *906-07.

55 Maropakis, U.S. App. LEXIS at *26-27. The dissent’s ci-
tation to 18 Cl. Ct. at 162 contains no support for this state-
ment.

56 987 F.2d 747 (Fed. Cir. 1993).

57 Gen. Elec. Co., ASBCA No. 36005, 91-2 BCA 123,958
(1991). Since the CO had issued a final appealable decision,
one wonders what the result would have been had GE net ap-
pealed.

58 Gen. Elec., 987 F.2d at 750-51.

59 Maropakis, 2010 U.S. App. LEXIS at #26.

ment claim and did not discuss the subject.®® Judge
Newman correctly observed, nevertheless, that the ma-
jority in Maropakis effectively overruled GE by requir-
ing that a contractor in GE’s shoes must “‘perfect” its
defenses to a government warranty claim by filing its
own CDA-compliant claim, or lose the right to defend
altogether.

Elgin Builders®' This little noticed 1986 case in the
Claims Court®? was cited by the majority in Maropakis
but was not mentioned in the dissent. Elgin filed a se-
ries of claims under a Postal Service contract and ap-
parently received final decisions on all of them.®® Elgin
certified some but not all of the money claims. In re-
turn, the CO assessed liquidated damages, but it is un-
clear whether the CO issued a final decision on this gov-
ernment claim.®* Elgin then filed suit in federal district
court under the Postal Reorganization Act.®® The dis-
trict court transferred the case to the Claims Court on
ground that the CDA pre-empted the Postal statute. The
Claims Court accepted jurisdiction and addressed the
liquidated damages claim.

The Claims Court held that the government’s liqui-
dated damages claim was properly before it, but added
that Elgin’s “defense . . . would be limited to the nature
of, and the issues presented in, the assessment itself —
that is, for example, to contest that there was any delay
in contract completion.”’®® The court then added this cu-
rious coda:

Where, however, the contractor seeks to contest the assess-
ment of liquidated damages by claiming entitlement to time
extensions or other relief, the court is presented with a
claim by the contractor against the government and that
must first be presented to the CO. . . . [I]f plaintiff intends -
in connection with its contest of the assessment - to raise
any issue of relief to which it might be entitled, such as the
contractor’s claim of entitlement to time extensions, such
claims must first be presented to the CO for his decision
and this court will not consider such claims until that has
been accomplished.®”

While at first blush Elgin appears to presage the Fed-
eral Circuit’s opinion in Maropakis, upon closer analy-
sis this may not be the case. Elgin would foreclose as a
defense to liquidated damages any ‘“claim of entitle-
ment to time extensions.” However, Elgin would appear
not to foreclose a defense of “excusable delay” that is
not coupled with a claim for time extension. Such ex-
cusable delay might be due to acts of God or of the gov-
ernment and otherwise without the fault or negligence

50 The majority in Maropakis correctly noted that GE ““did
not discuss GE’s defenses to the government claim at issue or
whether those defenses themselves involved contractor claims
that must adhere to the requirements of the CDA.” Id. at *17.

6110 Cl. Ct. 40 (1986).

2 E.g., Swager Tower Corp. vs. United States, 12 Cl. Ct. 499
(1987) (noting that filing a claim against the government has
different filing requirements than when appealing an assess-
ment of damages by decision of the contracting officer).

63 Elgin, 10 Cl. Ct. at 41.

54 1d. at 44

65 Seeld. at 43-44; see also 39 U.S.C. § 409.

56 The reference to delay is enigmatic. Does it mean pure
physical passage of days? Or does it refer to contractor-
responsible delay? It can be argued that where the physical
passage of days is not the contractor’s responsibility, there is
no ‘“‘delay.”

87 Elgin, 10 Cl. Ct. at 41.
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of the contractor.®® Where such excusable delay is es-
tablished, liquidated damages cannot be imposed.®® It is
axiomatic that these same excuses would entitle Elgin
to time extensions under the contract. Elgin provides no
guidance on this point, however, and for that reason
must be regarded with caution. The Maropakis court’s
citation to Elgin without analysis sheds no light on the
issue.”®

Roxco™ Roxco, in performance of a military base
housing project, raised a number of disputes regarding
differing site conditions, constructive changes, govern-
ment delays and contract breaches. Roxco failed to
complete the project and was terminated for default. Its
surety took over the project and completed it.”? Roxco
did not appeal the default termination. However, after
completion of the project, Roxco filed an extensive Re-
quest for Equitable Adjustment (REA) based on various
alleged government actions and inactions.” The CO re-
jected the REA, stating it was foreclosed by Roxco’s
failure to appeal the intervening default termination.

Over a year later, the CO issued a final decision as-
serting liquidated damages and a demand letter offset-
ting the liquidated damages against the outstanding
contract balance. Roxco filed an amended complaint in
the COFC demanding, inter alia, reversal of the liqui-
dated damages claim and payment of the contract bal-
ance, notwithstanding that Roxco had never filed a cer-
tified claim with the CO for the contract balance.”* The
court, purporting to follow the lead of the Federal Cir-
cuit in Placeway, upheld Roxco’s demand for return of
the contract balance against the government’s motion
to dismiss. In so doing, the court held that the CO’s fi-
nal decision on liquidated damages and simultaneous
demand and offset “constitute one document granting a
government claim against Roxco.””®

The COFC in Maropakis cited Roxco but the Circuit
did not, possibly reflecting doubt as to that decision’s
viability. Moreover, the COFC in addressing Roxco of-
fered only the Delphic pronouncement that “[a] close
review of that decision indicates that it has only limited
application to the issue at hand.””®

Sun Eagle”™ In this case, cited by both the majority
and the dissent, the contractor had filed an uncertified
claim for various items and requested a CO final deci-
sion.”® The total of all claim elements exceeded $50,000
and thus would have required certification. However,

68 FAR 52.249-10.

59 Morganti Nat’l Inc. v. United States, 49 Fed. Cl. 110, 140
(2001), aff’d 36 Fed. Appx. 452 (Fed. Cir. 2002).

70 M. Maropakis Carpentry, Inc. v. United States, 2010 U.S.
App. LEXIS 12376, *18-19 (Fed. Cir. June 17, 2010).

7177 Fed. Cl. 138 (2007).

72 1d. at 139

7 Id. at 140. REAs are typically not certified CDA claims,
but the decision is silent on this point.

7 Id.

75 Id. at 148. The decision is almost certainly incorrect, as
Roxco’s demand for the contract balance was distinguishable
from the CO’s assessment of liquidated damages and resulting
offset, and constituted an affirmative claim for the payment of
a sum certain. As noted earlier, the loose language of Place-
way seems to have been at fault.

76 M. Maropakis Carpentry, Inc. v. United States, 84 Fed.
Cl. 182, 205 (2008).

7723 Cl. Ct. 465 (1991).

78 The plaintiff had filed an earlier document to which the
CO had replied with a final decision of denial. Id. at 468. How-
ever, the COFC held that the earlier document was not a

the COFC held initially that one of the claim elements —
demand for recovery of a withholding of $18,400 in lig-
uidated damages — was, under Placeway, a government
claim and not a contractor claim, even though the con-
tractor made a demand for payment of money. As a re-
sult, the total of contractor claims fell below the $50,000
certification threshold.”

On reconsideration, the COFC reversed its position
that the contractor’s demand for return of the withheld
liquidated damages was a government claim, and redes-
ignated it as a contractor claim:®°

This court holds that plaintiff is challenging a government
claim to liquidated damages and making its own contractor
claim to recover amounts withheld for liquidated damages.
The latter must be certified.?!

The majority in Maropakis cited Sun Eagle as sup-
port for its holding that contractors cannot assert de-
fenses to government claims unless the contractors
have perfected the defenses as contractor claims for ad-
justment of contract terms.?> However, Sun Eagle pro-
vides no such support. The contractor in Sun Eagle
made an affirmative claim for return of the liquidated
damages, and the COFC held that this was a contractor
claim that had to be properly certified.®* Sun Eagle did
not decide what defenses to liquidated damages a con-
tractor could or could not assert in the absence of a con-
tractor claim for money. The dissent in Maropakis cor-
rectly noted that the Sun Eagle court “did not hold that
a contractor raising a defense to a government claim
‘must meet the jurisdictional requirements and proce-
dural prerequisites of the CDA.” ’84

The Unsettling Impact of Maropakis on Settled Contrac-
tor Defenses Against Government Claims. Maropakis, al-
though it concerned only defenses to liquidated dam-
ages claims by the government, will likely affect a wide
variety of cases involving contractor defenses against
government claims.

Government Liquidated Damages Claims

Maropakis bars certain defenses to government liqui-
dated damages claims. In so doing, it runs counter to
more than 150 years of Supreme Court precedent. As
early as 1853, the court announced the right of a defen-
dant to oppose a liquidated damages claim by asserting
a defense of delay caused by the other party.®® The
Court extended this ruling to government contracts in
1914 by barring liquidated damages when government
action caused the delay.®® Two years later the court de-
cided a case in which it apportioned responsibility for
the delay between the contractor and the government.?”

“claim” and thus that the final decision was a nullity. Id. at.
474.

7 Id. at 474, 476.

80 Id. at 477, 482.

811d. at 477.

82 M. Maropakis Carpentry, Inc. v. United States, 2010 U.S.
App. LEXIS 12376, *20 (Fed. Cir. June 17, 2010).

83 Sun Eagle, 23 CI. Ct. at 477.

84 Maropakis, 2010 U.S. App. LEXIS at *28 (emphasis in
original)

8 Winder v. Caldwell, 55 U.S. (14 How.) 434, 444 (1853).

86 United States v. United Eng’g & Contracting Co., 234
U.S. 236, 241-42 (1914).

87 Carnegie Steel Co. v. United States, 240 U.S. 156, 163-64
(1916); see also Robinson v. United States, 261 U.S. 486
(1932); J.E. Hathaway & Co. v. United States, 249 U.S. 460
(1919) (apportioning the delay between the contractor and

7-27-10

COPYRIGHT © 2010 BY THE BUREAU OF NATIONAL AFFAIRS, INC.  FCR

ISSN 0014-9063



Other defenses to these government claims also
emerged in Supreme Court and circuit court rulings, in-
cluding waiver®® and substantial completion,®® and
these precedents continued to be followed after enact-
ment of the CDA.?°

Maropakis, however, would require that any such de-
fense first be raised as a perfected claim against the
government — an absurdity when measured against the
settled precedent of the federal courts and the practical-
ity of contract delay situations. For example, in an ap-
portioned delay situation, what would happen if a con-
tractor’s affirmative claim asserted an apportionment
later determined to be erroneous?®! Would the contrac-
tor’s defense against the assessment of liquidated dam-
ages be barred because its affirmative claim, although
“perfected” when submitted, was in need of modifica-
tion because the ultimate apportionment of delay
turned out to be different?

government based on their respective causes in a liquidated
damages analysis).

88 See Chi., Milwaukee & St. Paul Ry. Co. v. Clark, 178 U.S.
353 (1900); see also Peirce v. United States, 50 Ct. Cl. 371, 381
(Ct. Cl. 1915).

89 See Chipman Decorative Co. v. Security Mut. Life Ins.
Co., 145 F. 434, 435 (C.C.S.E.D. Penn. 1906) (upholding a jury
instruction which allowed substantial completion/acceptance
of the premise as a defense against the assessment of liqui-
dated damages); see also Bosch Magneto Co. v. Rushmore, 255
F. 465 (2d Cir. 1918).

90 Vern W. Johnson, ENGBCA No. 5554, 90-1 B.C.A.
122,571 (1990); Polote Corp., PSBCA Nos. 1297 & 1428, 87-1
B.C.A. 119,490 (1986).

91 See PCL Constr. Servs., Inc v. United States, 84 Fed. CI.
601, 603-05 (2008), where the court overturned a contract
withhold because of “the inability of the parties to establish a
clear apportionment of delays and responsibility for incom-
plete work ... .” The contractor in that case successfully as-
serted defenses that could have taken the form of affirmative
claims. The court not only upheld the contractor’s right to do
so, but also imposed on the government the burden of proof
that the withhold was proper, including the burden of refuting
the contractor’s defenses.

Default Terminations

Default terminations are a species of forfeiture and
courts hold the government to a strict standard of proof
in enforcing them.*?Contractors routinely assert, as de-
fenses, the government’s material breach,®
government-caused delay or interference,® defective
specifications,”® breach of the duty of good faith and
fair dealing,”® impossibility or commercial impractica-
bility,”” constructive changes,®® differing site condi-
tions,”® waiver or election,'®® or superior knowledge.'°*
Each of these defenses may also constitute an affirma-
tive contractor claim and, under Maropakis, would
seemingly be barred should the contractor fail to per-
fect the claim by submitting it to a contracting officer
for decision.

Loss Adjustments in Convenience Terminations

A contractor’s settlement costs in a convenience ter-
mination claim may be reduced if the government can

show that the contract was in a loss position.!? To de-
fend against this assertion, contractors are entitled to

92 See generally Lisbon Contractors v. United States, 828
F.2d 759 (Fed. Cir. 1987); J.D. Hedin Constr. Co. v. United
States, 187 Ct. Cl. 45, 57 (1969) (“‘[D]efault-termination is a
drastic sanction. . .”) (citing Schlesinger v. United States, 182
Ct. CL. 571, 584 (1968)).

93 See, e.g., Malone v. United States, 849 F.2d 1441, 1445
(Fed. Cir. 1988).

94 See, e.g., Sipco Servs. v United States, 41 Fed. CI. 196,
223 (1998).

9 See, e.g., Logics, Inc., ASBCA Nos. 46914 et al., 97-2
B.CA. 1 29,125 (1997); Sprayberry Constr., 87-1 B.C.A.
119,645 (1987).

96 See, e.g., Abcon Assoc. Inc. v. United States, 49 Fed. CL
678, 691 (2001).

97 See, e.g. Int’l Electronics Corp. v. United States, 227 Ct.
Cl. 208, 231 (1981); see also Astro Dynamics, Inc., ASBCA No.
28320, 83-2 B.C.A. 1 16,900 (Oct. 24, 1983).

98 See, e.g., Sipco Servs. 41 Fed. Cl. at 223.

99 See, e.g., Soletanche Rodio Nicholson (JV), ENG BCA
No. 5796 et al., 94-1 B.C.A. 1 26,472 (1993).

100 See e.g., DeVito v. United States, 188 Ct. Cl. 979(1969);
S. T. Research Corp., ASBCA No. 39600, 92-2 B.C.A. 124,838
(1992).

101 See, e.g., McDonnell Douglas Corp. v. United States, 182
F.3d 1319, 1329 (Fed. Cir. 1999).
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establish that, had the contract been completed rather
than terminated, they were entitled to contract price in-
creases for constructive changes or other compensable
acts that would have reduced the projected loss or re-
sulted in a profit.1%3

Under Maropakis this well recognized defense
against loss adjustment would be forfeited unless the
contractor first “perfected” a claim for contract price
increase. Yet, because the contract is in terminated sta-
tus, the equitable adjustment “claims” involve a hypo-
thetically completed contract. For that reason, the
“claims” do not constitute demands for a sum certain as
such, but instead only relate to the calculation of the
amount due the contractor in the termination settle-
ment. The claim evaluation exercise, accordingly,
would have no meaning except for the potential loss ad-
justment issue. Maropakis could deprive the contractor
of its right to defend against a government loss adjust-
ment assertion where the contractor had not submitted
“claims” for price adjustment based on a hypothetically
completed contract.

Warranty Claims

Contractors typically interpose numerous defenses to
government claims of breach of warranty.!®* These
may include faulty government inspection methods,
misinterpretation of specifications, government misuse
of the product involved, and the like. Most of these de-
fenses can also form the basis of affirmative contractor
claims for constructive changes, defective specifica-
tions, or breach. Contractors may not want to bring
such affirmative claims against an important customer,
just as Maropakis itself did not plan to bring a claim for
contract extension until it was faced with the govern-
ment’s liquidated damages assertion.'®® Under the Fed-
eral Circuit’s ruling, however, a prudent contractor
must timely assert and perfect all such claims or risk
loss of the defense later, even at the risk of alienating
an important customer.

Defective Pricing

In defective pricing cases, “° contractors may assert
as defenses that the contract was competitively
awarded or that the contract meets the commerciality
test, with the result that the Price Adjustment clauses
are inoperative and should not have been included in
the contract.!®” Both defenses are matters that could be
addressed as affirmative CDA claims for adjustment of
contract terms. Maropakis could bar those defenses,
absent perfected affirmative claims by the contractor
for adjustment of the contract, even where the contrac-
tor has no interest in changing the contract terms ex-
cept to defend against the government’s claim.

Form 1 Cost Disallowances

106

102 See FAR 49.203; Systems & Computer Info., Inc., AS-
BCA 18458, 78-1 BCA 112,946 at 63,138.

103 See Douglas Corp., ASBCA 8566, 69-1 B.C.A. 17578 at
35,157 (1969) (entitling contractor to adjustment due to defect
in government provided specifications); see alsoJohn Cibinic,
Jr., Ralph C. Nash, Jr., James F. Nagle, Administration of Gov-
ernment Contracts 1118-20 (4th Ed. 2006).

104 F g, Garrett v. Gen. Elec. Co., 987 F.2d 747 (Fed. Cir.
1983).

105 M. Maropakis Carpentry, Inc. v. United States, 84 Fed.
Cl. 182, 202 (2008).

106 10 USC § 2306a; 41 USC § 254A.

107 FAR 15.403-1 (D).

DCAA’s Form 1 cost disallowances are government
claims.'®® Among possible defenses to such a claim are
assertions that the contractor and the government
reached an advance agreement with respect to the cost
in question. The agreement may not have been reduced
to writing, and thus could have been asserted by the
contractor as the basis for an affirmative claim for ad-
justment of contract terms. Under Maropakis, the vi-
ability of such a defense must now be questioned.

Practical Considerations. Here we discuss the practi-
cal consequences of the Maropakis decision and how
contractors and their counsel might cope with them. We
will also consider how Maropakis could affect govern-
ment contracting officers and their counsel.

Suppose, as in Maropakis, the government asserts a
right to liquidated damages (or any other money claim)
and withholds money to collect the claim. Under Mar-
opakis, the contractor must file an affirmative claim
with the contracting officer asserting the contractor’s
defenses. However, even apart from the holding in Mar-
opakis, the contractor would be well advised to demand
return of the withheld sums by filing a claim. If the
amount exceeds $100,000, it would require certification
under the CDA. By filing such a claim, the contractor
would not only preserve its right to assert its defense
under Maropakis but also be entitled to collect interest
on the withheld sums in the event the defense turns out
to be successful.

Now suppose the government asserts a right to some
relief but does not withhold money. Under Maropakis,
the contractor would still need to perfect any defense as
a “claim” by submitting it to the contracting officer and
certifying it under the CDA. In light of the Maropakis
ruling, the contractor would be well advised to identify
all possible defenses, then submit them to the CO as a
“claim” and “certify”’ them, even though the CDA itself
does not require certification of non-monetary claims.
This may apply to a wide variety of defenses to govern-
ment claims, as discussed above. Upon receipt of a cer-
tified non-monetary claim (which, again, the CDA does
not contemplate), contracting officers who are not fa-
miliar with Maropakis may properly conclude that the
contractor had bad legal advice or had not read the stat-
ute. For clarification, the contractor should consider in-
serting explanatory language such as the following in a
letter accompanying the certification:

The contractor is certifying its non-monetary defenses to
the government’s claim because of the ruling of the United
States Court of Appeals for the Federal Circuit in M. Mar-
opakis Carpentry Inc. v. United States, Fed. Cir. No. 2009-
5024, 6/17/10, even though the Contract Disputes Act re-
quires certification only in the case of affirmative contrac-
tor monetary claims that exceed $100,000.

What then happens to contractor defenses that are
discovered after the initial “‘claim” submission outlin-
ing the contractor’s defenses? For example, defenses
may become apparent for the first time in discovery or
even in trial as the facts unfold. Under Maropakis, the
contractor would need to submit new or revised “certi-
fied claims” to the contracting officer and seek leave to
amend its complaint to include those defenses each
time one of them came to light. If the trial has begun,
the contractor may need to request a stay or continu-

198 Gen. Dynamics Corp., Elec. Boat Division, ASBCA No.
25919, 82-1 B.C.A. 115,616, at 77,105-06 (1982).
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ance. Otherwise, the contractor runs the risk of being
stripped of its right to rely on a defense that is mani-
fested for the first time in the government’s own docu-
ments produced in discovery or through the testimony
of government witnesses.

For these reasons, the contractor must be vigilant in
pursuing possible defenses in document discovery, in-
terrogatories and depositions. The contractor must also
be prepared to file a new or amended “certified claim”
once information relating to any potential defenses be-
comes apparent.

Could Maropakis also apply to limit the presentation
of government claims? Specifically, if the government
asserts a claim, must it also render a contracting officer
final decision on all of its theories at the outset on pain
of forfeiture later? For example, cases have held that a
termination for default can be upheld even if the origi-
nal basis asserted by the government turns out to be de-
fective but a new, different and valid basis is presented
for the first time at trial.'°® Under Maropakis would the
government be precluded from asserting any grounds
of recovery not stated in the contracting officer
decision? Will the contractor be able to defeat an other-
wise valid termination for default because the govern-
ment did not “perfect” its termination for default claim
by rendering a contracting officer decision?

Whether or not Maropakis applies to limit govern-
ment claims, contractors would be well advised to as-
sume that Maropakis would apply to them and for that
reason submit a “claim” to the contracting officer stat-
ing all envisioned defenses to the government’s new
claim theories as soon as they become evident. The con-
tracting officer in that case would then be obligated to

109 See Shields Enters., Inc. v. United States 28 Fed. Cl. 615
(1993); Am. Photographic Indus., Inc., ASBCA No. 29272, 90-1
B.C.A. 122,491 (1990).

issue a new decision, and the contractor would have to
amend the pleadings to ensure that the issues were
joined.

Suppose, however, the new basis for default is not
clear from the evidence but the government asserts the
ground for the first time in its post-hearing briefs with-
out requesting a new contracting officer decision. It is
possible that Maropakis in that instance would pre-
clude the government from relying on the new ground
because it did not “perfect” that ground in a contract-
ing officer decision.

These are just some of the problems that will face
contractor and government counsel as they struggle to
understand and develop strategies to cope with the im-
plications of Maropakis. In summary, Maropakis is the
latest in a series of decisions in which, as Professor
Ralph Nash has observed, the Federal Circuit has de-
parted from the legacy of the former Court of Claims as
the “conscience of the government.” 1 Maropakis is a
seriously flawed decision that, unless corrected by the
Federal Circuit, has the potential for causing substantial
mischief.

110 Ralph C. Nash, Jr., The Government Contract Decisions
of the Federal Circuit, THE NasH & CiBiNic REPORT ROUNDTABLE
6-17 (2009); see also John S. Pachter, The Incredible Shrink-
ing Contracting Officer, 39 Pus. Cont. LJ. _ (forthcoming
Summer 2010) (paper submitted to the 16th Annual Federal
Procurement Institute, sponsored by the American Bar Asso-
ciation Section of Public Contract Law, the National Contract
Management Association and the Federal Bar Association
Government Contracts Section on March 4-5, 2010 in Annapo-
lis, Maryland); Richard C. Johnson, Stephen D. Knight, John S.
Pachter & D. Joe Smith, Geren v. Tecom Inc.: The Federal Cir-
cuit Creates a New FAR Cost Principle, 4 Gov’t ConTrRACT CoSTS,
PrincipLE & AccountING Report, Issue 4 (2009); Stephen D.
Knight, Federal Circuit Costs Decisions Bode Ill for Contrac-
tors, 39 THE PROCUREMENT LawYER, No. 2 (2004).
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